Cl VIL SERVI CE COW SSI ON M NUTES

Decenber 5, 2001
A Regul ar Meeting of the Gvil Service Conmm ssion was held at 2:30 p.m,

in
Room 358 at the County Adm nistration Building, |600 Pacific H ghway, San
Di ego, California.

Present were:
Mary Gaen Brumm tt
Gordon Austin
Barry |. Newman
Sigrid Pate
Absent was:
Roy Di xon

Conprising a quorum of the Comm ssion

Support Staff Present:

Larry Cook, Executive Oficer

Ral ph Shadwel |, Seni or Deputy County Counsel
Selinda Hurtado-M Il er, Reporting



ClVIL SERVI CE COVWM SSI ON M NUTES
Decenber 5, 2001

1:30 p. m CLOSED SESSI ON: Di scussi on of Personnel Matters and Pendi ng
Litigation
2:30 p.m OPEN SESSI ON: Room 358, 1600 Pacific H ghway, San Diego,

California 92101
PRE- AGENDA CONFERENCE

Di scussion |ltens Cont i nued Ref erred W t hdr awn
456 11 12 8

COMVENTS Motion by Newran to approve all itens not held for discussion;

seconded by Austin. Carri ed.

CLOSED SESSI ON AGENDA
County Adm nistration Center, Room 458
(Notice pursuant to Governnment Code Sec. 54954. 2)
Menbers of the Public may be present at this
| ocation to hear the announcenent of the
Cl osed Sessi on Agenda

A Conmmi ssioner Brummtt: Richard Pinckard, Esqg. on behalf of
Marco Carreon, former Deputy Sheriff, appealing an Oder of
Term nation and Charges fromthe Sheriff's Departnent.

B. Commi ssi oner Di xon: Garry Tal bot, Deputy Sheriff-Detentions,
appealing an Order of Suspension and Charges from the Sheriff's

Depart nent .
C. Comm ssioner Brummtt: Richard Pinckard, Esg. , on behal f of
David Schultz, Deputy Sheriff, appealing an Order of Pay Step

Reduction and Charges fromthe Sheriff's Departnent.
REGULAR AGENDA
County Adm nistration Center, Room 358
NOTE: Five total mnutes will be allocated for input on Agenda
items unless additional tinme is requested at the outset and it is
approved by the President of the Conmm ssion.

M NUTES
1. Approval of the Mnutes of the regular neeting of Novenmber 7, 2001.

Appr oved.
CONFI RVATI ON OF ASSI GNIVENTS

2. Comm ssi oner Di xon: Stewart Kocivar, S.E. |I.U Local 535, on behalf of

Robert Saenz, Protective Services Wrker |1, appealing an Order of Reduction

i n Conpensation and Charges fromthe Health and Human Servi ces Agency (HHSA).
Confi rmed.



3. Comm ssioner Brummitt: Glbert Valero, former Eligibility Supervisor
appealing an Order of Renoval and Charges fromthe HHSA

Confi rnmed.
Dl SCI PLI NES
Fi ndi ngs
4. Comm ssioner Brummtt: Richard Pinckard, Esq. on behalf of Mrco

Carreon, former Deputy Sheriff, appealing an Order of Term nation and Charges
fromthe Sheriff's Departnent.

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee was charged with Cause | — Negligence which resulted in damage
to public property; Cause Il — Inefficiency, and Cause Ill - Acts
i nconpatible with and/or inimcal to the public service. Enployee has
been enpl oyed by the Sheriff’s Departnment for approxinmately 7% years. He
has spent the last 4 years as a patrol deputy. Performance appraisals
have contained overall ratings of “standard”, with some category rating
of “above-standard”. Hs only individual category ratings which were at
a level below the “standard” rating were in “equi pnent operation”.
Enmpl oyee has al so received approxinmately 14 comrendations regarding
various incidents of exenplary performance. Enployee has an extensive
record of prior discipline relating to vehicular incidents in which he

was i nvol ved. Wiile these vehicular incidents all involved mnor
property damage and no injuries, they are notable for their frequency in
a relatively short period of tine. He has received increnentally

progressive discipline beginning with verbal counseling and extending
through a five-day suspension for six incidents. The Departnent chose
termnation as the level of discipline, noting the rate and pattern of
these incidents, and the fact that Enployee has been provided
substantial training regarding vehicul ar operation.

In June of 2000, Enployee and another Deputy were responding to a
di spatch regarding a hot stop while operating under Code 3. Wi | e
operating in Code 3 status, energency vehicles are not subject to the
normal Vehicle Code driving rules, however the vehicles nust be driven
wth “due regard for the safety of all persons using the highway.”
Wil e responding to the hot stop dispatch, Enployee heard of the need
for traffic control frompatrol units at the scene. The other Deputy
had specialized training and the possession of a non-lethal shotgun. In
proceeding to the hot stop scene, Enployee and the Deputy first nade
visual contact with each other as they were comng from opposite
directions. Enployee was in the |ead. As he and the Deputy proceeded
in Code 3 status and neared the hot stop scene, they encountered a
civilian vehicle in their | ane which was sl owi ng or stopped to yield to
their energency vehicles. Enployee passed the vehicle to its left; the
Deputy passed to its right. | medi ately after passing the civilian
vehi cl e, Enployee turned his vehicle to the right across the nunber two
and three lanes at a nearly perpendicular angle. H's purpose was to
block civilian traffic. The Deputy, seeing Enployee’s car appear in his
| ane, forcefully applied his brakes. The Deputy skidded and collided
with Enpl oyee. The danmage to the vehicles being noderate, both deputies
proceeded to the hot stop.

Initially, the <collision was investigated by Deputies Cem and

MacDonal d.  They concluded that the collision was the result of an
unsafe turni ng maneuver by Enpl oyee and was caused by a violation of the
Vehicle Code relating to unsafe | ane changes. It was noted in cross-

exam nation that the other Deputy shared in the culpability for the
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col I'i sion. Corporal Manos of the Vista Sheriff’'s Departnent becane
concerned with the conclusion of Deputies Cem and MacDonald and
suggested that a particular County accident investigator and re-
constructioni st be contacted. This accident investigator, M. Phillips,
had substantially nore equi pment, experience, and tralnlng than the
Departnent’s acci dent |nvest|gators and is hinself ormer |aw
enforcement officer. He was initially engaged to broaden the scope of
the investigation to include nore of the events leading up to the
collision and to produce a conputerized nodel of the incident. M.
Phillips was asked by Corporal Manos and the Vista station Traffic
Sergeant to “perform an analysis of the collision to include the
causative factors of this collision, including whether other courses of
action for either of the involved deputies would be nore appropriate.”
At the Conm ssion hearing M. Phillips opined that E | oyee was not at
fault and had acted reasonably. |In contrast, M. Phillips opined that
the other Deputy was at fault in the col |'i si on.

The scope and quallty the investigations of Deputies Cem and
MacDonal d and M. Phil |ps were substantially different. M. Phillips
i nvestigation was broader and nore in-depth and the Hearing Oficer was
i nfluenced by the relatively higher quality of the investigation by M.
Phillips. The weight of the testinony presented at the Conm ssion
hearing indicated that Enployee’ s chosen nethod of traffic control was
appropriate. The Departnent failed by a preponderance of evidence to
prove that Enployee was to blane for the collision. It is therefore
ordered that the Oder of Termnation be nodified to a ten day
suspension wthout pay (Enployee did not attenpt to gain Code 3
aﬁproval); t hat Enpl oyee be awarded back pay, benefits and interest from
e date of termnation until the date he is returned to work, mnus the
ten day suspension and any ma%es he received from outside enploynent;
that the proposed decision shall becone effective upon the date of
approval by the Cvil Service Comm ssion; and that the Conm ssion
approve and file this report.
Mot i on b% Brummtt to approve Findings and Recommendati ons;
seconded by Pate. Carried.
5. Conmmi ssi oner Di xon: Garry Tal bot, Deputy Sheriff-Detentions, appealing
an Order of Suspension and Charges fromthe Sheriff's Depart nent.

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee was charged with Cause I — Inefficiency (left assigned position
w thout being properly relieved, and went to lunch); Cause Il -
I nefficiency (left post wthout being properly relieved to snoke a
cigarette); and Cause IIl — Acts which are inconpatible wth and/or
intmcal to the public service. Enpl oyee has been a Deputy in the
Departnment’s correctional facilities for over 24 years and is but one of
a few deputies who have renained assigned exclusively to Departnent
correctional facilities over a lengthy period of tine. Moreover, he has
served nore than twice as nmuch tine in correctional facilities as any
ot her deputy. In 1999, Enployee received a 5-day suspension as a result
of simlar charges. There was a Departnent standing order that al
detention facility nmedical units were required to have at |east one
deputy on duty at all tines as the result of a prior incident in which a
nurse was taken hostage by an inmate. At the Conmm ssion hearing
Enpl oyee adm tted the facts of Cause | and did not contest the charges
thereunder. Rather, he contested the |evel of discipline as being too
severe. He directed the Comm ssion’s attention to his many years of
service to the Departnment in correctional facilities and to the
stressful nature of correctional facility enploynent. He al so pointed
to the lack of actual detrinent caused by his conduct.
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Schul
from

At the hearing, the Department introduced the testinony of Deputy
FbmAeY, the Departnent’s only percipient wtness. Deputy Haw ey
testified that the unit was short-staffed that day (May 18, 2001) and
that he told Enployee that he was taking a fifteen to twenty mnute
lunch break; that he requested Enployee remain stationed in the Unit
whil e he was on lunch and thereafter Enployee could take lunch. Shortly
after arriving in the lunch area he | earned that Enpl oyee al so went on a
| unch break. Deputy Hawl ey was forced to interrupt his lunch to return
to the Unit so that there would be at | east one deputy there.

Deputy Hawl ey had previously spoken to Enpl oyee about the standing order
requiring uninterrupted staffing of the Medical Housing Unit. Wth
regard to cigarette breaks, Deputy Haw ey testified that the Captain of
the Vista Detention Facility had rel axed the general snoking pollc¥ to
al l ow deputies to take snmoking breaks as long as it did not Interfe

with their duties. Enpl oyee admtted to taking snoking breaks and
testified that these breaks occurred after he returned inmates to their
ﬁellg anﬂ that he did not |eave nedical staff alone with inmates during

i s breaks.

By Enpl oyee’s own adm ssion, the Departnment proved the Charges under

Cause |. The Hearing Oficer found that Enployee’s behavior displayed
di sregard, even disdain, for the Departnent’s standing order that the
unit remain attended by at |east one deputy at all tines. The

inPosition request ed of Enplo%ee was m nor as he needed to have waited
fifteen to twenty mnutes to be relieved for his own |lunch break. The
Hearing O ficer found that Enployee put his own conveni ence over the
important security and safety needs of the detention facility s Mdi cal
Housing Unit. The Department failed to prove Cause Il in that Enployee
did nothing different fromthe practice approved by the Vista Detention
Facility’'s Captain regarding cigarette breaks.

In Iight of Enployee’s prior dISCI line, the Departnent’s chosen |evel
of discipline Is appropriate. oy ee is guilty of Causes | and |11
Enpl oyee is not guilty of Cause II. is therefore ordered that the

O der of Suspension be affirmed, that the proposed deci sion shall becone
effective upon the date of approva] by the Gvil Service Comm ssion, and
that the Comm ssion approve and file this report.

Motion by Newran to approve Findings and Reconmendati ons; seconded
by Pate. Carried.

Commi ssioner Brummtt: Richard Pinckard, Esg., on behalf of David
tz, Deputy Sheriff, appealing an Order of Pay Step Reduction and Charges
the Sheriff's Departnent.

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee was charged with Cause | — Conduct Unbecom ng an officer of the
County of San Di ego (|napPr Prlate | anguage, manneri sns and deneanor);
Cause Il — Inefficienc ailure to log incident in Patrol Log); Cause
1l — Acts which are |nconpat|ble with and/or inimcal to the public
servi ce.

Enmpl oyee has been a Deputy Sheriff enployed by the Departnment for
approxi mately 13 years. The Order of Y Step Reduction and Charges
sets forth one prior incident of discipline for violation of rules
pertaining to unbecom ng conduct and courtesy for which he received a 3-
day suspension. Although the Departnent has failed to provi de Enpl oyee
with a performance appraisal report since his June 29, 1998-99 rating
period, his last 5 appraisal reports contained overall ratings of “above
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standard”, and he has received several commendations and awards. (In
addition to the Departnent’s failure to provide tinmely performance
apprai sal reports, it took approximately 1 year and 4 nonths fromthe
time of the underlying alleged m sconduct to produce the subject Order
of Pay Step Reduction and Charges.) The original disciplinary
recommendation was for a ten (10) working-day suspension, but was
reduced to a pay step reduction equivalent to a six (6) working-day
suspensi on upon the recommendati on of the Skelly hearing officer.

The incident wunderlying this discipline was an episode in which
uni formed patrol officers happened upon an undercover |aw enforcenent
operati on, believin? they had encountered crimnal activity. Due to the
sensitive nature of |aw enforcenent undercover operations identities
will be referred to as Sergeant X and Deputy Y.

Enpl oyee and hi s Fartner were involved in a project that involved tow ng
unregl stered, stolen or abandoned vehicles in an area notorious for its
high crime and gang-related activity. Al though the facts of the
incident are in dispute, testinony presented at the Comm ssion hearing
appeared to constitute the nost likely representation of events:

Enpl oyee and his partner checked the license plate and vehicle
identification nunmber information of a vehicle and the conputer
indicated that the registration of this particular vehicle was “not on
file.” The Deputies believed this vehicle was in violation of
regi stration requirenments, or possibly stolen. Sergeant X and Deputy Y
were located in a ground fl oor apartnent near the subject vehicle. They
were participating in a joint task-force undercover operation involvin?
several |aw enforcenent agencies. The vehicle was the responsibility o

Sergeant X and was “not on file” because of his undercover status. Wat
ensued between Enpl oyee, his partner and Sergeant X was an exchange of
profanities, Enployee drawing his weapon, and an attenpt to arrest
Sergeant X. Deputy Y exited the apartnment whereon Enpl oyee’s partner
recognized him as a police officer and urged Enployee to release
Sergeant X. After releasing Sergeant X and returning his knife to him
(whi ch had been dropped at the order of Enployee), Sergeant X was |ivid
ﬁnddused profanity in comrunicating wth Enployee, who responded in

i nd.

At the hearing, Enployee, his partner and Sergeant X testified that they
experienced a great anmpunt of fear of the other during the incident.
The patrol system command indicated that the incident would be viewed as
a “training issue”. However, Sergeant X filed a formal conplaint
agai nst Enpl oyee that was investigated by Internal Affairs.

Testinony fromthe tow truck driver who had acconpani ed Enpl oyee pl aced
the blanme for the incident squarely on Sergeant X and his refusal to
conply with the wunifornmed officers’ requests and conmmands. H s
testinony also indicated that Sergeant X was the first to display anger,
belligerence and profanity. Nearly every |aw enforcenent officer who
testitied at the hearing stated that undercover officers nust conpl¥
with the requests and commands of uniforned officers who are unaware o

their true identity. It was reasonable for Enployee and his partner to
be concerned that they were encountering a crimnal who was calling for
reinforcement. Rather than Enpl oyee placing the undercover operation at
risk, it was clear that all risk was created by Sergeant X. |f he had
sinply conplied with the reasonable requests of Enployee and his
partner, he <could have quickly and privately revealed his |aw

enforcenment identity. Instead, he drew attention to the incident,
created a volatile situation and potentially exposed the undercover
operation. It was abundantly evident that Sergeant X should have been

the primary subject of discipline as a result of the February 11, 2000
i ncident. He displayed exceedingly poor judgnent and was di scourteous.

6



The Hearing Oficer noted that the Departnment was untinmely in both its
Perfornance eval uations and discipline of Enployee. The Department’s
aches in this regard has undermned the fairness of the process,
resulting in fading mnenories. Neverthel ess, the evidence did
denonstrate some m sconduct on the part of Enployee. He has displayed
angry tendencies in the past and has been disciplined for such behavior.
Despite Sergeant X s discourteous and unprof essional conduct, Enpl oyee

shoul d not have succunbed to simlar conduct. He |lost control and
| onered hinmself to the |evel of Sergeant X  Enployee is guilty of Cause
| and Cause Il11. Enployee is not guilty of Cause Il. It is therefore

recommended that the Order of Pay Step Reduction and Charges be nodified
froma reduction in pay for a period equivalent to six (6) working days
(51.0 hours) to a reduction in pay for a period equivalent to three (3)
worki ng days (25.5 hours); that Enployee be awarded back pay and
benefits for any pay step reduction already inposed equivalent to three
(3) working days F25.5 hours), plus interest; that the proposed decision
shal | becone effective upon the date of approval by the Cvil Service
Comm ssion; and that the Conm ssion approve and file this report.

Di scussi on

Commi ssi oner Newran addressed the forum regarding the failure of the
Departnment to provide tinmely performance apprai sals and requested that
this matter be “spotlighted” In these Mnutes. He explained that |ack
of proper supervisorial docunentation continues to be a source of
concern to the Conmm ssion and often inpacts on a fair hearing process.

Mot i on b% Brummtt to approve Findings and Recommendati ons;
seconded by Pate. Carried.

DI SCRI M NATI ON

7.

Conpl ai nts
Amanda Geene, Internediate Gerk Typist, Sheriff's Departnent, alleging

non-job related factor discrimnation by the Probation and Sheriff's
Departnents. (See No. 8 bel ow.)

RECOMMVENDATI ON: Deny request. Appellant is not clear as to the type of
al | eged di scrimnation.

Staff recommendati on approved.

SELECTI ON PROCESS

8.

Conpl ai nts
Amanda Geene, Internediate Cerk Typist, Sheriff's Departnent,

appeal i ng her non-selection by the Probation and Sheriff's Departments for
various classifications as the result of background checks and alleged
i nappropriate informati on provided by the Sheriff's Departnent to prospective
enpl oyers. (See No. 7 above.)

RECOMMVENDATI ON: Continue to the next neeting in order to allow tine for
the Departnents to submt responses.

Staff recommendati on approved. Conti nued.



9. Johnny D. Moore, Residential Care Wrker |1, HHSA, appealing his non-
selection for the classification of Deputy Probation Oficer by the Probation
Depart nent .

RECOVMVENDATI ON:  Deny request.
Staff recommendati on approved.
Fi ndi ngs

10. Paul J. Carter, appeal of renoval of his name by the Departnent of Human
Resources fromthe enploynment list for Correctional Deputy Probation Oficer I.

RECOMMVENDATI ON: Ratify item No. 10. Appellant has been successful in
t he appel | ate process provided by Cvil Service Rule 4.2. 2.

ltem No. 10 ratified.
RECONSI DERATI ON

11. Alvin WIIlianms, Housing Specialist |, and Mchael Rossler, forner
Housi ng Specialist |, requesting reconsideration of the Conm ssion's March 7,
2001 decision regarding their selection process conplaints against the
Dekpartrrent of Housing and Community Devel opnent. (Continued fromthe April
4" June 6'"™ and Septenber 5'", 2001 Conmi ssion neetings.)

RECOMMVENDATI ON: Deny request s.

Comm ssi oner Austin requested clarification regarding the review that
was conducted by the Conm ssion regarding a fair sel ection process.
Larry Cook, Executive Oficer, responded and conveyed the status of the
review, including the fact that the Departnment has had a change in
admnistration and is aware of the Comm ssion’s concerns regarding this
matter. He further explained that he has had conversations with the
ast interimdirector, Mkel Haas and is confident the Comm ssion’s view
as been communi cated to the new managenent team (In the interimM.
Rossl er was term nated from County enpl oynent.)

Motion by Newran to accept staff recommendati on; seconded by Pate.

Carri ed.

Ayes: Brumm tt, Newman Pate
Noes: --

Abst enti ons: Austin

Absent : Di xon

OTHER MATTERS
Seal Performance Apprai sal

12. Richard Pinckard, Esq., on behalf of James Pitts, Deputy District
Attorney |V, requesting the sealing of a Perfornmance Appraisal tor the period
June 9, 2000 to June 9, 2001. ~ (Continued from the November 7'" 2001
Comm ssi on neeting.)

RECOMMVENDATI ON: Assign a Conm ssioner to conduct an investigation under
Rule V, section 5.1.7.

Ant hony Al bers, Sr. Deputy County Counsel addressed the Conmm ssion on
behal f of the Departnent. He enphasi zed that the main issue in this
matter is the request to seal the performance appraisal of June 9, 2000
to June 9, 2001, which he contends was issued properly. M. Albers



13.

14.

15.

16.

17.

stated that past performance appraisals should not be at issue at this
time. He asked the Comm ssion to consider what renedy woul d be taken if
it voted to conduct an investigation in this matter.

Larry Cook, Executive Oficer, stated that the DA's response was very
t horough, and that by conducting an investigation, no new significant
information would |ikely be brought out.

Comm ssi oner Newran expressed concern about whether Enployee was
i nformed about his work prior to receiving his performance appraisal.

The Conmi ssion pointed out that this Departnment has been lax in its
i ssuance of performance appraisals, however, it determned that an
investigation is not warranted at this tine.

Motion by Austin to deny an investigation under Rule V; "“seconded
by Pate. Carried.

Ayes: Brumm tt, Austin, Pate
Noes: Newman

Abst enti ons: - -

Absent : Di xon

Ext ensi on of Tenporary Appoi ntnments
Departnent of Animal Control
2 Animal Control Oficer Trainees (David Battle, Roxanna Gal eano)
Auditor & Controller
1 Section Chief, Revenue & Recovery (Patricia Tusler)
Heal th and Human Servi ces Agency
1 Energency Medical Services Specialist (Steven Leapl ey)
Depart ment of Parks and Recreation
1 Departmental Personnel Oficer Il (Karen Wl sh)
RECOVMVENDATI ON: Ratify Item Nos. 13-16.

Item Nos. 13-16 ratified.
Public I nput.

ADJOURNMENT:  4:45 p.m
NEXT MEETI NG OF THE ClVIL SERVI CE COW SSI ON W LL BE JANUARY 16, 2002.



